UNSHACKLING BLACK MOTHERHOOD Dorothy E. Roberts* When stories about the prosecutions of women for using drugs during pregnancy first app eared in newspapers in 1989, I immedi ately suspected that most of the defendants were Black women. Charging someone with a crime for giving birth to a baby seemed to fit into the legacy of devaluing Black mothers.1 I was so sure of this intuition that I embarked on my first major law review article based on the premise that the prosecutions perpetuated Black women's subordination.2 My hunch turned out to be right: a memorandum prepared by the ACLU Reproductive Freedom Proj ect docu mented cases brought against pregnant women as of October 1990 and revealed that thirty-two of fifty-two defendants were Black.3 By the middle of 1992, the numb er of prosecutions had increased to more than 160 in 24 states.4 About 75% were brought against women of color.s
In Punishing Drug Addicts Wh o Ha ve Babies: Wo men of Color, Equality and the Right of Privacy, 6 I argued that the prosecutions could be understood and challenged only by looking at them from the standpoint of Black women. Although the prosecutions were part of an alarming trend toward greater state intervention into the lives of pregnant women in general, they also reflected a growing hostility toward poor Black mothers in particular. The debate on fetal rights, which had been waged extensively in law review articles and other scholarship, focused on balancing the state's interest in protecting the fetus from harm against the mother's interest in au tonomy. My objective in that article was not to repeat these theo retical arguments, but to inject into the debate a perspective that had largely been overlooked. It seemed to me impossible to grasp the constitutional injury that the prosecutions inflicted without tak ing into consideration the perspective of the women most aff ected. Nor could we assess the state's justification for the prosecutions without uncovering their racial motivation.
Taking race into account transformed the constitutional viola tion at issue. I argued that the problem with charging these women with fetal abuse was not that it constituted unwarranted govern mental intervention into pregnant women's lifestyles -surely a losing argument considering the lifestyles of these defendants.7 In stead I reframed the issue: the prosecutions punished poor Black women for having babies.8 Critical to my argument was an exami nation of the historical devaluation of Black motherhood.9 Given this conceptualization of the issue and the historical backdrop, the real constitutional harm became clear: charging poor Black women with prenatal crimes violated their rights both to equal protection of the laws and to privacy by imposing an invidious governmental standard for childbearing.10 Adding the perspective of poor Black women yielded another advantage. It confirmed the importance of expanding the meaning of reproductive liberty beyond opposing state restrictions on abortion to include broader social justice concerns.
Most women charged with prenatal crimes are pressured into accepting plea bargains to avoid jail time.11 When defendants have appealed their convictions, however, they have been almost uni- [Vol. 95:938 formly victorious. With only one recent exception,12 every appel late court to consider the issue, including the highest courts in several states, has invalidated criminal charges for drug use during pregnancy. Yet none of these courts has based its decision on the grounds that I argued were critical. Most decisions centered on the interpretation of the criminal statute in the indictment. These courts have held that the state's laws concerning child abuse, homi cide, or drug distribution were not meant to cover a fetus or to pun ish prenatal drug exposure. The Supreme Court of Florida, for example, overturned Jennifer Johnson's conviction in 1992 on the ground that the state legislature did not intend "to use the word 'delivery' in the context of criminally prosecuting mothers for deliv ery of a controlled substance to a minor by way of the umbilical cord."13 Other courts rejected the prosecutions on constitutional grounds, finding that the state had violated the mothers' right to due process or to privacy.14 The defendants' race, however, has not played a role in the courts' analyses.is Thus, attorneys have successfully challenged the prosecutions of prenatal crimes in appellate courts without relying on arguments about the race of the defendants. But failing to contest society's devaluation of poor Black mothers still has negative consequences. Renegade prosecutors in a few states continue to press charges against poor Black women for exposing their babies to crack. 15. See, e.g., Johnson, 602 So. 2d, at 1288 (reversing a conviction for the delivery of drugs to a minor on the ground that the crimin al statute did not encompass drug use during preg nancy); State v. Gray, 584 N.E.2d 710 (Ohio 1992) (holding that a mother could not be con victed of child endangerment based on prenatal substance abuse); State v. Osmus, 276 P.2d 469 (Wyo. 1954) (refusing to apply a criminal neglect statute to a woman's prenatal conduct).
16. possibility of a resurgence of prosecutions and the passage of puni tive legislation. In this essay, I want to explore the strategies that lawyers have used on behalf of crack-addicted mothers to evaluate the importance of raising issues of race. Some lawyers and feminist scholars have tried to avoid the degrading mythology about Black mothers by focusing attention on issues other than racial discrimi nation and by emphasizing the violation of white, middle-class women's rights. I argue, however, that we should develop strate gies to contest the negative images that undergird policies that pe nalize Black women's childbearing. "We all agreed on one principle: We needed a program that used not only a carrot, but a real and very firm stick. "20 Condon also pressed the position that neither the physician-patient privilege nor Within two months MUSC instituted the "Interagency Policy on Cocaine Abuse in Pregnancy" ("Interagency Policy"), a series of internal memos that provided for nonconsensual drug testing of pregnant patients, reporting results to the police, and the use of arrest for drug and child abuse charges as punishment or intimida tion.22 Although the program claimed "to ensure the appropriate management of patients abusing illegal drugs during pregnancy,"23 its origin suggests that it was designed to supply Condon with de fendants for his new prosecutorial crusade. The arrests had already begun by the time the hospital's board of directors officially ap proved the new policy. Hospital bioethicists later criticized the hasty process orchestrated by Condon for neglecting the careful in ternal deliberation one would expect of a program affecting patient care.24 Condon personally broadcast the new policy in televised public service announcements that advised pregnant women, "not only will you live with guilt, you could be arrested."25 During the first several months, women were immediately ar rested if they tested positive for crack at the time they gave birth. Then the Interagency Policy set up what Condon called an "am nesty" program: patients who tested positive for drugs were offered a chance to get treatment; if they refused or failed, they would be arrested. Patients who tested positive were handed two letters, usu ally by Nurse Shirley Brown: one notified them of their appoint ment with the substance abuse clinic; the other, from the solicitor, warned that " [i] fail to maintain clean urine specimens during your substance abuse rehabilitation, you will be arrested by the police and prosecuted by the Office of the Solicitor."2 6
The policy offered no second chances. Women who tested posi tive for drugs a second time or who delivered a baby who tested positive were arrested and imprisoned.27 Depending on the stage of pregnancy, the mother was charged with drug possession, child neglect, or distribution of drugs to a minor. Uncooperative women were arrested based on a single positive test.
The Interagency Policy resulted in the arrests of forty-two pa tients, all but one of whom were Black.28 Disregarding the sanctity of the maternity ward, the arrests more closely resembled the con duct of the state in some totalitarian regime. Police arrested some patients within days or even hours of giving birth and hauled them to jail in handcuff s and leg shackles.29 The handcuff s were attached to a three-inch wide leather belt that was wrapped around their stomachs. Some women were still bleeding from the delivery. One new mother complained, and was told to sit on a towel when she arrived at the jail.30 Another reported that she was grabbed in a chokehold and shoved into detention.31
At least one woman who was pregnant at the time of her arrest sat in a jail cell waiting to give birth.32 Lori Griffin was transported weekly from the jail to the hospital in handcuffs and leg irons for prenatal care. Three weeks after her arrest, she went into labor and was taken, still in handcuff s and shackles, to MUSC. Once at the hospital, Ms. Griffin was kept handcuffed to her bed during the en tire delivery. Thinking about an expectant Black mother chained to a belt around her swollen belly to protect her unborn child, I cannot help but re call this scene from Black women's bondage. The sight of a preg nant Black woman bound in shackles is a modem-day reincarnation of the horrors of slavemasters' degrading treatment of their female chattel.
II. THE WHITNER S ETBACK
In a dramatic reversal of the trend to overturn charges for pre natal drug use, the Supreme Court of South Carolina recently af finned the legality of prosecuting pregnant crack addicts.35 The case involved twenty-eight-year-old Cornelia Whitner, who was ar rested for "endangering the life of her unborn child" by smoking crack while pregnant. On the day of her hearing, Whitner met briefly in the hallway with her court-appointed attorney, Cheryl Aaron, for the first time. Aaron advised Whitner to plead guilty to the child neglect charges, promising to get her into a drug treatment program so that she could be reunited with her children. At the April 20, 1992, hearing before Judge Frank Eppes, Whitner pleaded for help for her drug problem.36 Aaron explained that her client was in a counseling program and had stayed off drugs since giving birth to her son, who was in good health. She requested that Whitner be placed in a residential treatment facility. Turning a deaf ear, Judge Eppes simply responded, "I think I'll just let her go to jail."37 He then sentenced Whitner to a startling eight-year prison term..38
Whitner had been incarcerated for nineteen months before a lawyer from the local ACLU contacted her about challenging her conviction. Whitner's lawyers filed a petition for postconviction re- On July 15, 1996, the South Carolina Supreme Court, in a three to two decision, reinstated Whitner's conviction, holding that a via ble fetus is covered by the child abuse statute.40 The court based its conclusion on prior case law that recognized a viable fetus as a per son. South Carolina courts allowed civil actions for the wrongful death of a fetus and had upheld a manslaughter conviction for the killin g of a fetus.41 According to the court, these precedents sup ported its interpretation of the child abuse statute: "[I]t would be absurd to recognize the viable fetus as a person for purposes of homicide and wrongful death statutes but not for purposes of stat utes proscribing child abuse."42 Moreover, punishing fetal abuse would further the statute's aim of preventing harm to children. The court reasoned that "[t]he consequences of abuse or neglect after birth often pale in comparison to those resulting from abuse suf fered by the viable fetus before birth."43 Tue Wh itner holding opens the door for a new wave of prosecu tions in South Carolina, as well as in other' states that wish to follow its lead. Condon, who had been elected Attorney General in a landslide victory, declared: "This is a landmark, precedent-setting decision. . .. This decision is a triumph for all those who want to protect the children of South Carolina."44 As the state's chief law enforcement officer, Condon may have visions of replicating his Charleston experiment in other hospitals across South Carolina.
III. S HACKLING BLACK MOTIIE RHOOD
Not only did .South Carolina law enforcement agents brutally degrade Black mothers and pregnant women at the Charleston hos pital with little public outcry, but the state's highest court essen tially sanctioned the indignity. How could judges ignore this [Vo l. 95:938 blatant devaluation of Black motherhood? State officials repeat edly disclaim any racial motivation in the prosecutions, and courts routinely accept their disclaimer. Everyone continues to pretend that race has nothing to do with the punishment of these mothers.
The blatant racial impact of the prosecutions can be overlooked only because it results from an institutionalized system that selects Black women for prosecution and from a deeply embedded mythol ogy about Black mothers. These two factors make the dispropor tionate prosecution of Black mothers seem fair and natural, and not the result of any invidious motivation. These factors also make it more difficult to challenge the prosecutions on the basis of race. As the Black poet Nikki Giovanni recently observed: "In some ways, the struggle is more difficult now. I'd rather take what we did -if we were killed or beaten, you knew you were fighting the sys tem. "45 Giovanni explained that the battle for racial justice is more complicated today than in the 1960s, because "racism is more so phisticated and insidious than segregated drinking fountains. "46
Prosecutors like Condon do not announce that they plan to sin gle out poor Black women for prosecution. Rather, they rely on a process already in place that is practically guaranteed to bring these women to their attention. The methods the state uses to identify women who use drugs during pregnancy result in disproportionate reporting of poor Black women.47 The government's main source of information about prenatal drug use comes from hospital reports of positive infant toxicologies to child welfare authorities. This test ing is implemented with greater frequency in hospitals serving poor minority communities. Private physicians who serve more affluent women are more likely to refrain from screening their patients, both because they have a financial stake in retaining their patients' business and securing referrals from them, and because they are socially more similar to their patients.4B Hospitals administer drug tests in a manner that further discrim inates against poor Black women. One common criterion triggering an infant toxicology screen is the mother's failure to obtain prenatal care, a factor that correlates strongly with race and income.49 Worse still, many hospitals have no formal screening procedures, and rely solely on the suspicions of health care professionals. This discretion allows doctors and hospital staff to perform tests based on their stereotyped assumptions about the identity of drug ad dicts.50 Women who smoke crack report being abused and de graded by hospital staff during the delivery.s1 Their experiences suggest that staff often harbor a deep contempt for these women born at least partly of racial prejud i ce. A twenty-four-year-old woman from Brooklyn, "K," recounted a similar exp erience:
Bad ... they treat yo u bad .... That was like I had my daughter, when the nurse came, and I was having the stomach pain and my stomach was killing me. I kept callin and callin and callin. She just said yo u smokin that crack, yo u smoke that crack, yo u suff er.s2
Accordingly to court papers, Nurse Brown, the chief enforcer of the Charleston lnteragency Policy, frequently expressed racist views about her Black patients to drug ,c ounselors and social workers, in cluding her belief that most Black women should have their tubes tied and that birth control should be put in the drinking water in Black communities.53 It is not surprising that such nurses would tum their Black patients over to the police.
A study published in the prestigious New England Jo urnal of Medicine discussed possible racial biases of health care profession als who interact with pregnant women.54 Researchers studied the results of toxicologic tests of pregnant women who received prena tal care in public health clinics and in private obstetrical offices in Pinellas County, Florida. The study found that little diff erence ex isted in the prevalence of substance abuse by pregnant women along either racial or economic lines, and that there was little signif icant diff erence between patients at public clinics and private of- fices.ss Despite similar rates of substance abuse, however, Black women were ten times more likely than whites to be reported to government authorities.56 Both public health facilities and private doctors were more inclined to tum in Black women than white women for using drugs while pregnant.57
Just as important as this structural bias against Black women is the ideological bias against them. Prosecutors and judges are predisposed to punish Black crack addicts because of a popular im age promoted by the media during the late 1980s and early 1990s. News of an astounding increase in maternal drug use broke in 1988 when the National Association for Perinatal Addiction Research and Education (NAPARE) published the results of a study of ba bies in hospitals across the country. NAPARE found that at least eleven percent of wonien admitted in labor in hospitals across the country would test positive for illegal drugs.ss In several hospitals, the proportion of drug-exposed infants was as high as twenty-five percent.s9 Extrapolating these statistics to the population at large, some observers estimated that as many as 375,000 drug-exposed in fants are born every year.60 This-figure covered all drug exposure nationwide and did not break down the numbers based on the ex tent of drug use or its effects on the newborn.
The media parlayed the NAPARE report into a horrific tale of irreparable damage to hundreds of thousands of babies. A review of newspaper accounts of the drug exposure data reveals a stunning instance of journalistic excess. Although NAPARE's figures re ferred to numbers of infants exposed to, not harmed by, maternal drug use, the Los Angeles Ti mes wrote that about 375,000 babies were "tainted by potentially fatal narcotics in the womb each year."61 The NAPARE figure did not indicate the extent of mater nal drug use or its effects on the fetus. In fact, the nature of harm, if any, caused by prenatal drug use depends on a number of factors, including the type and amount of drugs ingested, the pregnant woman's overall health, and the baby's environment after birth.6 2 Some articles attributed all 375,000 cases to cocaine,63 although ex perts estimate that 50,000 to 100,000 newborns are exposed specifi cally to cocaine each year.64 In one editorial the figure ballooned to 550,000 babies who have "their fragile brains bombarded with the drug."65 The Los Angeles Times implied in a front-page story that crack was the only drug used by pregnant women, writing, "Crack was even responsible for the creation of an entirely new, and now leading, category of child abuse: exposure of babies to drugs during pregnancy."66 ·of course, babies had been exposed prenatally to dangerous amounts of alcohol, prescription pills, and illicit drugs long before crack appeared in the 1980s.
The pregnant crack addict was portrayed as an irresponsible and selfish woman who put her love for crack above her love for her children.67 In news stories she was often represented by a prosti tute, who sometimes traded sex for crack, violating every conceiva ble quality of a good mother. 68 The chemical properties of crack were said to destroy the natural impulse to mother. "The most re markable and hideous aspect of crack cocaine use seems to be the undermining of the maternal instinct," a nurse was quoted as ob serving about her patients. the exact opposite of a mother: she was promiscuous, uncaring, and self-indulgent.
By focusing on maternal crack use, which is more prevalent in inner-city neighborhoods and stereotypically associated with Blacks,10 the media left the impression that the pregnant addict is typically a Black woman.71 Even more than a "metaphor for women's alienation from instinctual motherhood,"72 the pregnant crack addict was the latest embodiment of the bad Black mother.
The monstrous crack-smoking mother was added to the iconog raphy of depraved Black maternity, alongside the matriarch and the welfare queen. For centuries, a popular mythology has degraded Black women and portrayed them as less deserving of motherhood. Slave owners forced slave women to perform strenuous labor that contradicted the Victorian female roles prevalent in the dominant white society.73 One of the most prevalent images of slave women was the character of Jezebel, a woman governed by her sexual desires, which legitimated white men's sexual abuse of Black women.74 The stereotype of Black women as sexually promiscuous helped to perpetuate their devaluation as mothers.
This devaluation of Black motherhood has been reinforced by stereotypes that blame Black mothers for the problems of the Black family, such as the myth of the Black matriarch -the domineering female head of the Black family. White sociologists have held Black matriarchs responsible for the disintegration of the Black family and the consequent failure of Black people to achieve suc cess in America.75 Daniel Patrick Moynihan popularized this the ory in his 1965 report, Th e Negro Family: Th e Case fo r Na ti onal Action, which claimed, "At the heart of the deterioration of the The initial results were made unreliable by the lack of controls and the selection of poor, inner-city subjects at high risk for un healthy pregnancies. Maternal crack use often contributes to un derweight and premature births. This fact alone is reason for concern. But many of the problems seen in crack-exposed babies are just as likely to have been caused by other risk factors associ ated with their mothers' crack use, such as malnutrition, cigarettes, alcohol, physical abuse, and inadequate health care. Researchers cannot determine authoritatively which of this array of hazards ac tually caused the terrible outcomes they originally attributed to crack, or the percentage of infants exposed to crack in the womb who actually experience these consequences.82 In addition, the claim that prenatal crack use causes irreparable neurological dam age leading to behavioral problems has not been fully substanti ated. 83 An article by a team of research physicians concluded that "available evidence from the newborn period is far too slim and fragmented to allow any clear predictions about the effects of in trauterine exposure to cocaine on the course and outcome of child growth and development."84
The medical community's one-sided attention to studies show ing detrimental results from cocaine exposure added to the public's misperception of the risks of maternal crack use.8s For a long time, journals tended to accept for publication only studies that sup ported the dominant view of fetal harm. Research that reported no adverse effects was published with less frequency, even though it was often more reliable.86
The point is not that crack use during pregnancy is safe, but that the media exaggerated the extent and nature of the harm it causes. News reports erroneously suggested, moreover, that the problem of maternal drug use was confined to the Black community. A public health crisis that cuts across racial and economic lines was trans formed into an example of Black mother's depravity that warranted harsh punishment. Why hasn't the media focused as much atten tion on the harmful consequences of alcohol abuse or cigarette smoking during pregnancy,87 or the widespread devastation that [ T]he prosecution of crack-addicted mothers diverts pu blic attention from social ills such as poverty, racism, and a misguided national health policy and implies instead that shamefully high Black infant death rates are caused by the bad acts of individual mothers. Poor Black mothers thus become the scapegoats for the causes of the Black community 's ill health. Punishing them assuages any guilt the nation might feel at the plight of an underclass with infant mortality at rates higher than those in some less developed countries. Making criminals of Black mothers apparently helps to relieve the nation of the burden of creating a health care sy stem that ensures healthy ba bies for all its citizens.89
Additional medical studies demonstrate the perversity of a puni tive approach. Some researchers have found that the harmful ef fects of prenatal crack exposure may be temporary and treatable.9° A Northwestern University study of pregnant cocaine addicts, for example, found that "comprehensive prenatal care may improve [the] outcome in pregnancies complicated by cocaine abuse."91
Research has also discovered dramatic diff erences in the effects of maternal alcohol abuse depending on the mother's socioeco nomic status. Heavy drinking during pregnancy can cause fetal al cohol syndrome, characterized by serious physical malformations and mental deficiencies.92 Although all women in a study drank at the same rate, the children born to low-income women had a 70.9% rate of fetal alcohol syndrome, compared to a 4.5 % rate for those of upper-income women. [Vol. 95:938 nutrition of the pregnant women. While the wealthier women ate a regular, balanced diet, the poorer women had sporadic, unhealthy meals. Admittedly, crack is not good for anyone, and we need ef fective policies to stem crack use by pregnant women. Ye t these studies about fetal alcohol syndrome and prenatal crack exposure suggest that crack's harmful consequences for babies may be mini mized, or even prevented, by ensuring proper health care and nutri tion for drug-dependant mothers. The best approach for improving the health of crack-exposed infants, then, is to improve the health of their mothers by ensuring their access to health care and drug treatment services. Ye t prosecuting crack-addicted mothers does just the opposite: it drives these women away from these services out of fear of being reported to law enforcement authorities.94 This result reinforces the conclusion that punitive policies are based on resentment toward Black mothers, rather than on a real concern for the health of their children.
The medical profession's new information regarding the risks of prenatal crack exposure has had little impact on the public's per ception of the "epidemic." The image of the crack baby -trem bling in a tiny hospital bed, permanently brain damaged, and on his way to becoming a parasitic criminal -seems indelibly etched in the American psyche. It will be hard to convince most Americans that the caricature of the crack baby rests on hotly contested data.
JV. STRATEGIES FOR UNSHACKLING BLACK MOTHERHOOD
Given the mountain of structural and ideological hurdles that pregnant crack addicts must surmount, their attorneys have a diffi cult task in presenting them as sympathetic parties. One strategy in opposing a punitive approach to prenatal drug use is to divert atten tion away from these women and the devaluing racial images that degrade them.
A. Diverting Attention from Race
Attorneys and scholars have suggested three alternative issues to replace attention to the racial images that make their clients so unpopular -concern for the health of the babies exposed to pre natal drug use, the potential expansion of state interference in preg nant women's conduct, and claims of -middle-class white women who have been prosecuted for using drugs during pregnancy.
94. See Roberts, supra note 2, at 1448-50; infra notes 95-99 and accompanying text.
One of the greatest assets on the defendants' side is the opinion of major medical and public health organizations about the health risks created by the prosecution of substance-abusing mothers. Most leading medical and public health organizations in the country have come out in opposition to the prosecutions for this very rea son.95 In 1990, the American Medical Association issued a detailed report on legal interventions during pregnancy, stating its concern that "physicians' knowledge of substance abuse ... could result in a jail sentence rather than proper medical treatment."9 6 It concluded that "criminal penalties may exacerbate the harm done to fetal health by deterring pregnant substance abusers from obtaining help or care from either the health or public welfare professions, the very people who are best able to prevent future abuse."97 Accord ing to the American Academy of Pediatrics, "[p ]unitive measures taken toward pregnant women, such as criminal prosecution and incarceration, have no proven benefits for infant health."98 The American College of Obstetricians and Gynecologists, the March of Dimes, the National Council on Alcoholism and Drug Dependence, and other groups have also issued policy statements denouncing the criminalization of maternal drug use.99
Attorneys have taken advantage of this support by assembling an impressive array of medical experts at trial and amicus briefs on appeal. In the Wh itner appeal, for example, major medical, public health, and women's organizations, including the American Medi cal Association and its South Carolina affili ate, the American Pub lic Health Association, the National Council on Alcoholism and Drug Dependence, and NOW Legal Defense and Education Fund, joined in amicus briefs opposing prosecution of women for prenatal drug use. 99. See CENTER FOR REPRODUCTIVE LAW & PouCY, supra note 29, at 11-12; Plaintiffs' Memorandum, supra note 21, at 14 n.18.
[Vol. 95:938 cate for women charged with prenatal crimes, has described the fo cus on the prosecutions' medical hazards as a way of diverting attention from her unpopular clients. A lengthy article in Th e Los Angeles Times Magazine discussed Paltrow's rationale:
[Paltrow ] knows th at , as impressi v e as th e in t ellec tual arg um en t s migh t be in fav or of women's reprod u ct iv e righ t s, th ey pale for many in th e fa ce of a sickly new bo rn twit ching fro m a cocaine ru sh . She knows she'd lose su ppor t , ev en among th ose commi tted to women's righ t s, if people fel t forced to choose be t ween pregnan t su bs t an c e abu sers and th eir ba bies.
The medical comm uni t y' s policy st at emen t s pro v ide Pal t row wi t h a way to av oid th is perilo u s choice. "Ev en if yo u care only about th e ba by , ev en if yo u don' t gi v e a damn abou t th e mo t her, yo u sho uld st ill oppose Ch arles t on's policy ," Pal t row finds herself able to arg u e .1 00
According to this view, a strategy that seeks to avoid the disparag ing images of poor Black mothers is more likely to prevail than one that attempts to discredit them.
The Parade of Ho rribles
A second avoidance tactic is to steer attention to more sympa thetic middle-class white women. A common criticism of the prose cution of drug-addicted mothers is that the imposition of maternal duties will lead to punishment for less egregious conduct. Com mentators have predicted government penalties for cigarette smok ing, consumption of alcohol, strenuous physical activity, and failure to follow a doctor's orders.101
If harm to a viable fetus constitutes child abuse, as the Wh itner court held, then an endless panoply of activities could make preg nant women guilty of a crime. After the Wh itner decision, Lynn Paltrow pointed out that:
There are no t eno u gh ja il cells in So ut h Ca rolina to hold th e pregnan t women who ha v e a dr u g pro blem, drink a glass of wine wi t h dinner, smoke cigare tt es ... or decide to go to work despi t e th eir doc t or's ad v ice th at th ey sho uld st ay in bed. Tho u sands of women are now child neglec t ers. 1 0 2 I concur in the objective of demonstrating that the prosecution of pregnant crack addicts should be the concern of all women. It may be a more effective tactic to convince affluent women that such 100. Siegel, supra note 19, at 17. 102. Lisa Greene, Court Rules Drug Use is Fe tal Abuse, THE STATE, July 16, 1996, at Al.
government policies also jeopardize their lifestyles. Although valid, this argument tends to ignore the reality of poor Black women who are currently abused by punitive policies. The reference to a parade of horribles to criticize the fetal rights doctrine often belit tles the significance of current government action. It seems to im ply that the prosecution of Black crack addicts is not enough to generate concern and that we must postulate the prosecution of white middle-class women in order for the challenge to be meaningful.
In fact, it is very unlikely that South Carolina will pursue thousands of pregnant women on child neglect charges. It is hard to imagine police raiding private hospitals and hauling away middle-class women for fetal abuse. Instead, the state will escalate its crusade against the women it has prosecuted in the past -poor Black women who smoke crack.
Relying on Wh ite Wo men's Claims
Feminist strategists have also suggested that challenging the charges brought against white drug users will benefit Black defend ants. In her insightful book, At Wo men's Expense: State Power and the Politics of Fetal Rights, Cynthia Daniels stresses the strategic advantages of connecting the charges brought against Black and white middle-class drug users:
While the threat of prosecution is not shared equally by women of different races and classes, it is critically important to see that the threat is still shared by all women: no woman is exempt from the threat to self-sovereignty posed by the idea of fetal rights. The suc cessful prosecution of a poor black woman for fetal drug abuse has set legal, political, and social precedents that have been used to prosecute white women of privilege. When a prosecutor in Michigan was con fronted with allegations that he was targeting only poor black women addicted to crack, he brought similar charges against Kim Hardy, a white woman lawyer who was addicted to cocaine. This strategy can have unintended results, however. The cultural, economic, and political power that women of privilege use to resist attempts to prosecute them -or to force them to have surgery, or to keep them out of good-paying jobs -can result in critical precedents for the defense of poor women's rights as well. Kim Hardy, for in stance, defended herself successfully in court; the precedent set by her case can now be used to defend women of lesser economic means ... . The disproportionate privilege of some women, rather than hope-[Vol. 95:938 lessly dividing rich from poor or white women from women of color, can be used to defend the rights of all women. 10 3
This view, while recognizing the special injury to women of color, also proposes a strategy of challenging governmental intru sion in women's reproductive decisions by demonstrating how they thwart the liberties of middle-class women. Again, the rationale is that calling attention to the harm to privileged women is more likely to generate change than decrying the harm to poor minority women. It is based on the hope that the benefit of establishing a strong theory of reproductive liberty for middle-class white women will trickle down to their poor, less privileged sisters.
But this strategy also has limited potential for liberating Black women. The restraints on Black women's reproductive freedom have trickled up to white women. Protections afforded white mid dle-class women, on the other hand, are often withheld from Black women. Medical and social experiments are tested on the bodies of Black women first before they are imp osed on white women. Nor plant, for example, was developed to curtail the fertility of poor Third-World women, 1 04 and then was marketed to white women in this country. As Daniels recognizes, the prosecution of Black women for smoking crack during pregnancy has set a precedent for regulating the conduct of pregnant women in the middle-class. Welfare "family caps" gained popularity as a means of reducing the numbers of Black children on public assistance, but they will throw thousands of white children into poverty. At the same time, the ideology that devalues Black mothers and perpetuates a racial divi sion among women continues to thwart the universal application of 103. DANIELS, supra note 67, at 134-35. Daniels mistakenly identifies Kim Hardy as the white Michigan attorney prosecuted for exposing her fetus to cocaine. In fact, Kimberly Hardy was a Black woman prosecuted by Muskegon County prosecutor To ny Ta gue for smoking crack during pregnancy. The white defendant was named Lynn Bremer. See PALTROW, supra note 18, at 18-19. Kim Hardy was angered by the racial disparity she saw in the court's disposition of the two cases:
It came as a shock •.. and then I was pretty angry. Addiction is a medical problem. Yo u wouldn't put a heart patient in jail for having a heart attack. And you wouldn't prose cute an epileptic for having a seizure .... It's been a nightmare! ..
• My baby was taken away from his mother for the first ten months of his life . . .
• And one more thing, after all the publicity in my case, the prosecutor later prosecuted a thirty-six year old white woman lawyer to show he wasn't prejudiced; but the judge dismissed her case quick. Dwight L. gains achieved by white, professional women. Theories of repro ductive freedom must start with the lives of the women at the bot tom, not at the top.
B. Focusing on Race
After winnin g a number of state court victories, Lyn n Paltrow decided to take the offensive. In October 1993, the Center filed in federal district court a class action lawsuit against the City of Charleston and MUSC on behalf of two Black women who had been jailed under the Interagency Policy.ms The plaintiffs de manded three million dollars for violations of a number of constitu tional guarantees, including the right to privacy in medical information, the right to refuse medical treatment, the right to pro create, and the right to equal protection of the laws.
The plaintiff s' papers Identify no less than five discrete aspects of the policy that have a racially discriminatory impact:
(1) the choice to apply the Policy only at MUSC where the patient population is disproportionately African American by comparison with the community at large; (2) the choice to apply the policy within MUSC, only to patients of the obstetrics clinic where the patient pop ulation is even more disproportionately African American, even by comparison with MUSC as a whole; (3) the choice not to test babies or their mothers treated at MUSC but born at other hospitals in Charleston, where a greater proportion of the patient population was white; ( 4) the choice to use non-medically indicated criteria for test ing, including failure to obtain prenatal care, which arose dispropor tionately in the African-American community; and (5) the choice to arrest only for the use of cocaine, a drug that defendants concede is used disproportionately by African American women .10 6
The response to the lawsuit demonstrates the strength of derog atory images about Black mothers. Despite the overwhelming evi dence that the policy was intended to punish Black women alone, South Carolina officials dismissed the race discrimination claim. Condon tried to explain away the program's blatant racial targeting as the innocent result of demographics. He conceded that "[i]t is true that most of the women treated were black. The hospital serves a primarily indigent population, and most of the patient pop ulation is black."107 Condon did not believe he had to explain why he had singled out MUSC as the lone site for the punitive program.
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Surely hospitals with a white clientele also had pregnant patients who abused drugs. But the image of the pregnant crack addict jus tified in many people's minds this disparate treatment. Federal Judge C. We ston Houck refused to halt the program pending trial, explaining that " 'the public is concerned about children who, through no fault of their own ... are born addicted.' "1 08
An editorial in Denver's Rocky Mountain News applauded Houck's decision and made light of the allegations of racial discrim ination. "[T] he hospital serves mostly black clients, so naturally most participants were black. And the center talked as though black junkies were being harmed rather than weaned from a hellish habit. A federal judge dismissed the suit for the hogwash it was. "10 9
The CBS Evening News presented a similar view on a 1994 Eye on America segment on the South Carolina policy. 11° Co-anchor Connie Chung set the stage by framing the policy as an answer to the "national tragedy" of cocaine use during pregnancy: "Every day in America thousands of pregnant women take cocaine, endan gering the health of their children. Now one state is trying to stop women from doing that by threatening to throw them in jail. " 111 Correspondent Ja cqueline Adams reported that "nurse Shirley Brown says race has nothing to do with it. She believes cocaine is so powerful, mothers need the threat of jail before they'll change their ways." 11 2 Paltrow was also afraid that the discriminatory intent require ment would make it hard to establish an equal protection claim. 11 3 She nevertheless believed that alleging racial bias would bolster the other claims: "[E]ven if the race discrimination claim is not success ful, bringing the racially discriminatory pattern to the court's atten tion in the main or an amicus brief may sensitize the court and create additional pressure to dismiss the charges on the other grounds presented. " 11 4 I believe that there are additional reasons to focus on the defendants' race rather than avoid it. 
Te lling the Wh ole Story
The diversionary strategy might be worth the neglect of Black women's particular injuries if it presented the only feasible route to victory. Yet this tactic has other disadvantages that weaken its power to challenge policies that devalue Black childbearing. By di verting attention from race, this strategy fails to connect numerous policies that degrade Black women's procreation. In addition to the prosecutions, for example, lawmakers across the country have been considering schemes to distribute Norplant to poor women, as well as measures that penalize welfare mothers for having addi tional children.115 Viewed separately, these developments appear to be isolated policies that can be justified by some neutral govern ment objective. When all are connected by the race of the women most affected, a clear and horrible pattern emerges.
Lynn Paltrow recently stated, " 'for the first time in American history ... what a pregnant woman does to her own body becomes a matter for the juries and the court.' "116 Paltrow is correct that the criminal regulation of pregnancy that occurs today is in some ways unprecedented.U7 Yet it continues the legacy of the degrada tion of Black motherhood. A pregnant slave woman's body was subject to legal fiat centuries ago because the fetus she was carrying already belonged to her master. Over the course of this century, government policies have regulated Black women's reproductive decisionmaking based on the theory that Black childbearing causes social problems.us Although the prosecution of women for prena tal crimes is relatively recent, it should be considered in conjunction with the sterilization of Black welfare mothers during the 1970s and the promotion of Norplant as a solution to Black poverty.
Te lling Details about Black Wo men's Lives
I recently heard on a radio program portions of the audio-taped diary of a Mexican teenager who had migrated across the Rio Grande River into Te xas.119 One day as he was looking at the river he saw the body of a dead man who looked Mexican floating down stream. The youth, breathing heavily and noticeably shaken by the scene, commented into his tape recorder that he was thinking about the man's family back in Mexico. This dead man, he thought, was probably the father of a poor family that was counting on him for their sustenance. It appeared that he had tried to forge the river in search of work so that he could send money back to them. How would they learn about his awful fate? How would his family sur vive without him? As the teenager told the story, the man in the river was transformed from the popular image of a "wetback" try ing to sneak illegally into the United States into a hero who val iantly had risked his life for the sake of his family. The program impressed upon me how telling a story from a different perspective changes the entire meaning of a set of events.
Although the image of the monstrous crack-addicted mother is difficult to eradicate, it will be hard to abolish the policies that regu late Black women's fertility without exposing the image's fallacies. Describing the details of these women's lives may help. Crystal Ferguson, for example, was arrested for failing to comply with Nurse Brown's order to enter a two-week residential drug-rehabili tation program. Her arrest might appear to be justified without knowing the circumstances that led to her refusal. Ferguson re quested an outpatient referral because she had no one to care for her two sons at home and the two-week program provided no child care. Ferguson explained in an interview that she made every effort to enroll in the program, but was thwarted by circumstances beyond her control:
I saw the situation my kids were in. There was no one to take care of them. Someone had stolen our food stamps and my unemployment check while I was at the hospital. There was no way I was going to leave my children for two weeks, knowing the environment they were in .1 2 0
High lighting the Abuse of Black Wo men's Bodies
The Center also attacked the South Carolina policy by filing a complaint with the National Institutes of Health alleging that the Interagency Policy constituted research on human subjects, which MUSC had been conducting without federally mandated review 
